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IN THE MATTER OF THE APPLICATION
OF SEMPRA ENERGY SOLUTIONS FOR A
CERTIFICATE OF CONVENIENCE AND
NECESSITY FOR COMPETITIVE RETAIL
ELECTRIC SERVICES

RESPONSE TO SEMPRA ENERGY
SOLUTIONS MOTION TO STRIKE
TESTIMONY9
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Air Liquide  Indus tria l U.S . LP ("Air Liquide ") he re by [ile a  this  Re s pons e  to

Sempra  Energy Solutions , L.L.C.'s  ("SES") Motion to S trike  Tes timony ("Motion"), filed

in the  a bove -ca ptione d ma tte r on Nove mbe r 30, 2007. Air Liquide  s upports  S ES 's

Motion, which accura te ly demonstra tes  how the  direct tes timonies  tiled on behalf of New

We s t Ene rgy Corpora tion ("NWEC") a nd the  Re s ide ntia l Utility Cons ume r Office

("RUCO") fa il to address  a t a ll the  three  core  issues  to be  resolved by the  Commission in

this  matter.
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As furthe r discussed be low, Air Liquide  a sse rts  tha t because  the  NWEC/RUCO

testimonies  a ttempt to broaden the  scope of these  proceedings to include issues  that: (1)

the  Commiss ion ha s  no a uthority to a ddre s s  or de cide  in this  proce e ding, a nd (2) the

Commission has already addressed in various other proceedings , they a re  inappropria te

and should be stricken from the record.
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26 1 In addition to regula tory proceedings , the Commiss ion has  a lso pa rticipa ted in the development of wholesa le and
reta il electric res tructuring in Arizona  through its  legis la tive agenda  and severa l court cases .
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govern the  licens ing of e lectricity supplie rs  offe ring e lectricity for sa le  to re ta il cus tomers .

Equa lly cle a r is  tha t s e rvice  te rritorie s  e s ta blis he d by a  ce rtifica te  of conve nie nce  a nd

necess ity ("CC&N") sha ll be  open to e lectric gene ra tion se rvice  compe tition for a ll re ta il

e le ctric cus tome rs  for a ny e le ctricity s upplie r tha t ha s  obta ine d a  CC&N purs ua nt to

and is sued a  number of Commiss ion orde rs  tha t collective ly govern the  provis ion of both

whole s a le  a nd  re ta il e le c tric  compe tition , which  Arizona 's  le g is la tive  a nd  judic ia l

branches  have  le ft la rge ly intact for approximate ly e ight (8) years .

In the ir dire ct te s timonie s , both NWEC a nd RUCO ca ll into que s tion the  ba s ic

pre mis e  tha t re ta il e le c tric  compe tition  will u ltima te ly provide  be ne fits  to  Arizona

consumers . However, this  proceeding is  not the  proper venue  to (once  aga in) ra ise  these

conce rns . As  se t forth in SES's  Motion, the  only is sues  to address  in this  proceeding a re

whe the r S ES  s a tis fie s  the  s ta tutory, re gula tory a nd le ga l crite ria  to wa rra nt it be ing

granted a  CC&N, and if so, under what te rms and conditions . As  addressed in more  de ta il

be low, the  public policy de ba te  ove r re ta il e le ctric compe tition ha s  a lre a dy occurre d,

re sulting in the  adoption of laws  and rule s  to fos te r its  deve lopment. The re fore , in orde r

to reve rse  the  s ta te  policy favoring the  s ta te  of re ta il e lectric compe tition a t this  juncture ,

NWEC a nd  RUC() mus t a ffe c t bo th  le g is la tive  a nd  re gu la to ry cha nge  due  to  the

ove rlapping jurisdiction of the  s ta te  Legis la ture  and the  Commiss ion ove r e lectricity and

compe tition. In both ins tances , howeve r, the  s ta te  public policy embracing re ta il e lectric

competition has been confirmed in s ta tute , as  well as  Commission orders  and decis ions.
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1 II. Th e  Is s u e s  Ra is e d  b y NWEC a n d  RUCO Ha ve  Alre a d y Be e n  Ad d re s s e d  in
Other Commis s ion Proceedings  Rela ted  to  Electric  Res tructuring .
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There  is  no ques tion tha t the  issues  of re ta il e lectric competition and s tranded cos t

recovery have been addressed by the Commission, debated among interested stakeholders

and litiga ted be tween pa rtie s  s ince  the  Re ta il Electric Compe tition Rule s  ("Rule s") we re

firs t e na cte d on De ce mbe r 26, 1996, in De cis ion No. 59943. On J a nua ry 22, 2002, the

Commis s ion ope ne d Docke t No. E-00000A-02-00512 (In  the  Ma tte r o f the  Ge ne ric

Proceedings  Conce rning the  Ma tte r of Electric Res tructuring Is sue s ) in order to address

seve ra l key is sues  re la ted to e lectric re s tructuring, including the  deve lopment of a  re ta il

e lectric marke t and the  recove ry of s tranded cos ts  for a ffected utilitie s . The re  have  been

four s ubs e que nt de cis ions  re nde re d by the  Commis s ion re la te d to the  ge ne ric docke t,

De cis ion No. 65154 (S e pte mbe r 10, 2002), De cis ion No. 65743 (Ma rch 14, 2003),

De cis ion No. 68485 (Fe brua ry 23, 2006) a nd De cis ion No. 68741 (J une  5, 2006) . For

purposes  of this  Response , only Decis ion No. 65154 and Decis ion No. 68485 are  re levant.

A. Decis ion No. 65154 -.- Track A Order

The  Track A Order a fforded the  Commiss ion its  firs t opportunity to address  severa l

key issues  re la ted to e lectric res tructuring as  applied to Arizona  Public Service  Company

("AP S "), including ma rke t powe r, dive s titure , code  of conduct/a ffilia te  tra ns a ctions ,

Commiss ion jurisdiction, and misce llaneous  is sues . Re ta il e lectric compe tition fe ll unde r

the  "misce lla ne ous" ca te gory, a nd the  Commiss ion dire cte d its  S ta ff to form a n Ele ctric

Compe tition Advis ory Group ("ECAG") to "fa cilita te  communica tion a nd informa tion

s ha ring a mong S ta ff, s ta ke holde rs  a nd ma rke t pa rticipa nts  re la ting to e ve nts  in the

wholesale  and re ta il marketplace and impediments to compe tition." [Emphas is  added] See

24

25
z Though there  ha ve been s evera l Commis s ion decis ions  a nd orders  tha t re la te  e ither directly or indirectly to the
development of Arizona 's  e lectric utility indus try a s  it exis ts  toda y, it is  importa nt to recognize  tha t more  es oteric
public policy matters  such as  the s ta te of reta il competition have been addressed in the generic docket.
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3 RUCO was a  party to a ll of these proceedings
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December 30, 2002, memorandum from Ernest G. Johnson to interested parties .

If NWEC a nd RUCO s e e k to convince  the  Commis s ion tha t the  public inte re s t

wa rra nts  the  e limina tion of re ta il compe tition, the  prope r ve nue  is  the  ge ne ric docke t. It

appears  tha t both NWEC and RUC() have  not pursued this  option, perhaps  because  they

are  under the  erroneous belief that granting SES a  certificate  of convenience and necessity

("CC&N") a s  an e lectric se rvice  provide r ("ESP") will somehow change  the  current s ta te

of Arizona  la w or the  Commis s ion 's  policie s  conce rning re ta il e le ctric  compe tition.

Commiss ion Decis ion No. 68485 (February 23, 2006) unequivoca lly demonstra tes  tha t, in

fact, the  SES applica tion in this  docke t is  cons is tent with the  Commiss ion's  current policy

of facilita ting the  deve lopment of re ta il e lectric marke ts  in Arizona .

B. Decis ion No. 68485

On Ma rch 14, 2003, the  Commis s ion is s ue d De cis ion No. 65743 ("Tra ck B"), in

which it dire cte d Commiss ion S ta ff to [ile  a n upda te  to the  Nove mbe r 2001 S ta ff Re port

conce rn ing  the  Arizona  Inde pe nde nt S che duling  Adminis tra tor ("AIS A")4 .

Commiss ion a lso directed its  Hearing Divis ion to notice  a  proceeding, pursuant to A.R.S.

principa l compone nt for the  continue d de ve lopme nt of re ta il e le ctric compe tition in

Arizona  until the  imple me nta tion of a  re giona l tra ns mis s ion orga niza tion ("RTO") to

handle  non-discrimina tory transmiss ion access  in the  marke t. Severa l pa rties  participa ted

in these  proceedings , including RUCK.

On Februa ry 2, 2005, Arizona  Electric Power Coope ra tive  ("AEPCO") docke ted a

Supplementa l Filing and Reques t for Officia l Notice , reques ting tha t the  Commiss ion take

officia l notice  of the  Arizona  Court of Appe a ls ' J a nua ry 25, 2005 ma nda te  in Phelps

Dodge  Corpora tion, e t a l. v. AEP CO, e t a l., 207 Ariz. 95, 83 P .3d 573 (2004)("Phe lps

Dodge "). In a n a tte mpt to cripple  a nd pe rha ps  e ve n e limina te  the  de ve lopme nt of re ta il

26
4 Docket No. E-00000A-01-0630
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e le ctric compe tition in Arizona , AEP CO s pe cifica lly re que s te d tha t the  Commis s ion

re nde r the  AISA proce e ding moot due to the  Phe lps  Dodge de cis ion. Although s e ve ra l

pa rtie s  re s ponde d dire ctly to AEP CO's  s upple me nta l tiling, RUCO did not. RUCO

ins tead chose  to file  exceptions  to the  recommended opinion and order -- exceptions  tha t

conta in ma ny of the  s a me  public policy a rgume nts  e choe d in the  dire ct te s timony of

RUCO's  witne s s  tile d in this  proce e ding. Cle a rly, RUCO is  a wa re  tha t the  prope r forum

to address  public policy is sues  re la ting to re ta il e lectric compe tition is  the  gene ric docke t

(which was  consolida ted with the  AISA generic docke t on February 8, 2002).

In Decis ion No. 68485, the  Commiss ion fla tly re jected RUCO's  pos ition and those

wishing to e limina te  re ta il e lectric compe tition. The  Commiss ion concluded tha t:
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We find that Phelps  Dodge has no impact on the  continued economic
via bility of the  AIS A, a nd tha t it doe s  not re duce  the  continue d public
bene fit a s socia ted with ma inta ining Commiss ion support of the  AISA a t its
curre nt le ve l of ope ra tions . The  AIS A curre ntly provide s  the important
public bene fit of keeping the  poss ibility ofre fa ii a cce ss  ava ilable  to Arizona
consumers  a t a minima l cos t, by providing pote ntia l compe titors  with the
ne ce s s a ry a s s ura nce  tha t the y will ha ve  fa ir a nd e quita ble  a cce s s  to
tra nsmis s ion until a n TRO is  forme d a nd a pprove d by FERC to ta ke  ove r
tha t function. [Emphas is  added]. Decis ion No. 68485 a t p. 15.
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The  Commis s ion ha s  a lre a dy de te rmine d tha t ke e ping the  pos s ibility of re ta il

access  ava ilable  to Arizona  consumers  is  an important public benefit. No pa rty, including

RUCO , file d  a  re q u e s t fo r re h e a rin g  o f th e  o rd e r,  a n d  th e  NWEC/RUC() d ire c t

te s timonie s  file d in this  proce e ding re pre s e nt a n unla wful colla te ra l a tta ck on De cis ion

No. 68485.5 SES seeks  to change  the  "poss ibility" of re ta il access  into "rea lity" cons is tent

40-208 and Arizona  law.
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252 hearing, which is  required to overturn severa l decis ions  and orders  no longer subject to judicia l review.
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1 CONCLUSION
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As a  re ta il consumer of e lectricity, Air Liquide  we lcomes  the  opportunity to choose

a  compe titive  e le ctric  s upplie r ove r S ta nda rd Offe r S e rvice  provide d by incumbe nt

utilitie s . The  Commis s ion ha s  ha d s e ve ra l opportunitie s  ove r the  pa s t five  (5) ye a rs  to

amend the  Rules , or othe rwise  is sue  orde rs  and decis ions  tha t would make  re ta il e lectric

6 compe tition una tta inable . Ins tead, the  Commiss ion ha s  made  eve ry a ttempt to keep the
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poss ibility of re ta il e le ctric compe tition a live , so tha t one  da y it will be come  a  re a lity a s

envis ioned when the  Rules  were  firs t enacted. SES's  applica tion represents  a  ma jor s tep

toward tha t rea lity, and this  proceeding should not be  used by opponents  to deba te  or re -

litiga te  the  merits  of re ta il e lectric compe tition.6 Based on the  discuss ion above  and the

conte nt of S ES 's  Motion, Air Liquide  re s pe ctfully re que s ts  tha t the  Commis s ion s trike

NWEC's  and RUCO's  te s timony in its  entire ty.

RESPECTFULLY SUBMITTED this  7th da y of De ce mbe r 2007.

FENNEMORE CRAIG, P .C.
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C. Webb Crocke tt
Pa trick J . Black
3003 North Centra l Ave ., #2600
P hoe nix, AZ 85012

Attorne ys  for Air Liquide  Indus tria l U.S . LP
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ORIGINAL a n d  13 COP IES

21 of the  foregoing
F ILE D this  71 day of December, 2007 with:
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, AZ 85007
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26 6 Air Liquide reques ts  tha t the Commiss ion take adminis tra tive notice of the pending applica tion of PDM Energy for
a  CC&N to become an ESP in Arizona . Docket No. E-03869A-06-0470.
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COP IES of the  foregoing
HAND DE LIVE R E D this
7th day of December 2007 to:
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Mike  Gleason, Cha irman
Arizona  Corpora tion Commission
1200 West Washington
Phoenix, Arizona  85007

5

6

7

Willia m A. Munde ll, Commis s ione r
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Je ff Ha tch-Mille r, Commiss ione r
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Kris tin K. Mayes , Commiss ione r
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Gary Pierce , Commissioner
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Teena Wolfe
Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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COPIhES of the  foregoing MAIL E D
this  'it day of December, 2007 to:
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Lawrence  V. Robertson, Esq.
Pos t Office  Box 1448
Tubac, AZ 85646
Attorney for Sempra  Energy Solutions
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Greg Bass
Sempra  Energy Solutions
101 Ash Stree t, HQ09
San Diego, CA 92101-3017

25

26

F E NNE MUR E  C R AIG
PROFILSSIONAI. CORPORATION

Pl{()IIn1x

I l

7



1

2

3

4

Ke lly J . Ba rr
Jana Brandt
Sa lt River Proj act Agricultura l
Improvement and Power Dis trict

Regula tory Affa irs  and Contracts
Ma il S ta tion PAB22 l
p.o. BOX 52025
Phoenix, Arizona  85072-2025
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Michae l W. Pa tten
J . Matthew Ders tine
Roshka , DeWulf & Pa tten
400 East Van Buren Street, Ste . 800
Phoenix, Arizona  85004
Attorneys  for Tucson Electric Power Company
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Miche lle  Live ngood
Tucson Electric Power Company
One South Church Street, Ste . 200
Tucson, Arizona  85702
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Robe rt J . Me tli
Kris toffe r P . Kie ffe r
S ne ll & Wilme r L.L.P .
One Arizona  Center
400 East Van Buren
Phoe nix, Arizona  85004-2202
Attorneys  for Arizona  Public Se rvice  Company
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Thomas L. Mum aw
Deborah R. Scott

400 North 51 Stree t
p.o. Box 53999, MS 8695
Phoenix, Arizona  85072-3999
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Scott S . Wakefie ld
Re s ide ntia l Utility Consume r Office
1110 West Washington, Ste . 200
Phoe nix, Arizona  85007
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Chris tophe r J . Ke e le y, Chie f Couns e l
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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Ernest G. Johnson, Director
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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